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NATIONAL MITIGATION BANKING ASSOCIATION





August 17, 2011

Margaret Gaffney-Smith

Chief, Regulatory Branch

U.S. Army Corps of Engineers

441 G Street, N.W. 

Washington, DC 20001

Re: 
Executive Order 13563, “Improving Regulation and Regulatory 
Review”

Dear Meg:


Executive Order 13563, “Improving Regulation and Regulatory Review,” was released on January 18, 2011.  This important Executive Order (“EO”) requires a thorough review of regulatory programs to improve efficiency and reduce regulatory burdens.  The National Mitigation Banking Association (“NMBA”) supports the goals of the EO.  In brief, NMBA urges the Corps of Engineers to improve its regulatory programs through enhanced utilization of wetlands banking, conservation banking, water quality trading and similar credit market programs.


The NMBA is a nationwide association of private sector entrepreneurs that create mitigation projects to offset environmental impacts that can be authorized under the Clean Water Act and the Endangered Species Act.  Mitigation banking exemplifies the valuable protection and restoration of our nation’s critical ecological and economic resources.  Under the Clean Water Act, our members specialize in finding suitable wetland and stream sites for restoration, in advance of anticipated impacts of needed land development including roads, airports and private projects. We boost the economy with jobs in the "green business" of habitat restoration and provide economic incentives for property owners to keep wetlands, streams in their natural condition because they have monetary value as mitigation banks.  More than a decade of studies of wetland mitigation have concluded that mitigation banking offers superior environmental and administrative results for the Clean Water Act program – including reports by the General 
Accountability Office, the Environmental Law Institute, the Society of Wetlands Scientists and the National Academy of Sciences.  


The NMBA has a long history on working with the Administration on improving efficiency in regulatory policy.  We greatly appreciate the steps that have already been taken to advance the use of mitigation banks and other credit trading programs.  We believe that the EO provides an opportunity to further utilize these important tools.  In addition to the points identified in this letter, we look forward to continuing to work with you in the cooperative manner that we have in the past.


E. O. 13563 provides the following General Principles of Regulation:  

Our regulatory system must protect public health, welfare, safety, and our environment while promoting economic growth, innovation, competitiveness, and job creation.  It must be based on the best available science. It must allow for public participation and an open exchange of ideas. It must promote predictability and reduce uncertainty. It must identify and use the best, most innovative, and least burdensome tools for achieving regulatory ends. It must take into account benefits and costs, both quantitative and qualitative. It must ensure that regulations are accessible, consistent, written in plain language, and easy to understand. It must measure, and seek to improve, the actual results of regulatory requirements.  EO at Section 1 (emphasis added)

Federal agencies were required to perform a retrospective analysis of existing regulations and a within 120 days of January, submit a preliminary plan to the Office of Management and Budget "to determine whether any such regulations should be modified, streamlined, expanded, or repealed so as to make the agency’s regulatory program more effective or less burdensome in achieving the regulatory objectives."  EO, at Section 6.  On May 18, 2011, the Department of Defense submitted its report, entitled “Department of Defense (DoD), Preliminary Plan for Retrospective Analysis of Existing Rules.” 

The EO planning process to date has been relatively general, with Preliminary Plans establishing a process for review of regulations.  As you continue to comply with the EO, we urge that you continue to advance the use of mitigation and conservation banking and other credit trading programs (e.g., water quality trading) to meet needs to minimize or compensate for unavoidable adverse impacts of all of your regulatory programs.  


The NMBA has supported the 2008 Regulations, Compensatory Mitigation for Losses of Aquatic Resources, which provide a strong framework for compensatory mitigation in Clean Water Act (“CWA”) programs, including a process for review and approval of mitigation banks.  It is clear that well managed mitigation banks provide efficiencies to the regulatory program, to the benefit of the agencies, the applicants and the public.  Approved mitigation banks provide environmental benefits, on a watershed basis, providing improvements to water quality and aquatic habitat.  The Regulations put mitigation banking as the first step in the hierarchy required for selection of compensatory mitigation for authorized CWA impacts.


Conservation banking performs similar, beneficial functions to the environment, providing sites that are suitable habitat for protected species.  Conservation banking has been widely used in California, and is also being established in other states such as Georgia, Florida, South Carolina, Texas and Alabama.   The Department of Interior's Fish and Wildlife Service reviews and approves conservation banks under its promulgated guidance.  Other natural resource credit trading, such as water quality trading under EPA policies, serves a similar function of improving environmental conditions in an economically efficient manner.


The Corps of Engineers should continue to advance its utilization of mitigation banks, conservation banks and water quality trading programs as solutions to many of its regulatory activities.  Despite provisions of the Water Resources Development Act of 2007 that give a preference to mitigation banks, these efficient, environmentally beneficial tools are not widely used for Civil Works projects.


There have been some obstacles within Corps to smooth implementation of the provisions of the 2008 Mitigation Regulations, which were designed in part to improve efficiency of review and approval of mitigation projects.  Under EO 13563, the Corps has an excellent opportunity to improve the approval process and utilization of mitigation banks. Among the obstacles found are:


a.
the speed of legal review;


b. 
an unwillingness to hold sister agencies to timelines required by the 


regulations;


c. 
a basic lack of knowledge of how much risk the banker takes to implement 

successful enhancement and restoration of aquatic resources in advance of 

impacts.

These obstacles have challenged the efficiency by which credit market programs can be implemented thus making all of our work more complicated. 


Using the language of EO 13563, it is clear that wetland and stream mitigation banks, conservation banks, water quality trading and other natural resource credit trading programs squarely meet the President's objectives.  Credit trading programs “protect the . . .  environment while promoting economic growth, innovation, competitiveness, and job creation.” Credit trading promotes “predictability and reduce uncertainty.”  Credit trading programs “identify and use the best, most innovative, and least burdensome tools for achieving regulatory ends.”  They “take into account benefits and costs, both quantitative and qualitative.”  These are among the reasons why the Corps should advance the use of mitigation and conservation banking, water quality trading, and other natural resource credit trading throughout its regulatory program.


The NMBA applauds the Corps for its efforts to date to make the regulatory programs efficient and effective through use of mitigation and conservation banks, water quality trading and other natural resource credit trading.  We look forward to seeing these tools further enhanced as EO 13563 is implemented.  If we can be of assistance, offer successful case studies and practices in jurisdictions where the efficiency of  market based credit mechanisms are working or meet to elaborate on these issues then we encourage your call. Please contact me if you have any questions.

Sincerely,
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Stephen Collins

President, NMBA
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